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ARBITRATION AND PUBLIC POLICY

- M. Arjun’

ABSTRACT

This article examines the intricate relationship between arbitration and public policy, focusing on
the challenges and criticisms that arise in this context. Arbitration is widely favoured for its
flexibility, efficiency, and binding nature, serving as a suitable alternative to traditional litigation.
However, the application of public policy as a safeguard in arbitration introduces significant legal
complexities. Public policy allows courts to refuse the enforcement of arbitral awards that violate

a nation’s fundamental principles and societal values, ensuring the integrity of the legal system.

The legal framework governing this intersection includes national laws such as the Federal
Arbitration Act in the United States and the Arbitration Act 1996 in the United Kingdom, as well
as international instruments like the New York Convention and the UNCITRAL Model Law.
These frameworks aim to harmonize arbitration practices while allowing for public policy

exceptions.

Despite its importance, the public policy doctrine is criticized for its inherent ambiguity and
inconsistency, leading to unpredictable enforcement outcomes. This article explores these issues
through an analysis of significant case law, including Mitsubishi Motors Corp. v. Soler Chrysler-
Plymouth, Inc. and Parsons & Whittemore Overseas Co. v. Société Générale de I'Industrie du
Papier (RAKTA). It also discusses recent trends and legislative reforms aimed at addressing these
challenges. By examining the balance between upholding fundamental societal values and ensuring
the efficacy of arbitration, this article provides a comprehensive understanding of the current

landscape and future directions in the arbitration-public policy nexus.

120d-Year student, BA LLB(Hons.), Manipal Univetsity, Jaiput.
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INTRODUCTION

Arbitration has emerged as a preferred method of dispute resolution in both domestic and
international contexts, offering a private, efficient, and binding alternative to traditional litigation.
Its popularity stems from the flexibility it affords parties in selecting arbitrators, deciding
procedural rules, and achieving faster resolutions compared to the often protracted court
processes. However, the intersection of arbitration and public policy presents a significant area of

legal complexity and contention.

Public policy serves as a crucial safeguard within the arbitration framework, ensuring that the
enforcement of arbitral awards does not violate a nation’s fundamental principles and societal
values. This doctrine allows courts to refuse recognition and enforcement of awards that
contravene these core values, thereby protecting the legal integrity and moral fabric of the state.
The application of public policy in arbitration is governed by various national laws, international

treaties, and judicial interpretations, creating a multifaceted legal landscape.

The New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards
(1958) is a cornerstone in international arbitration law, mandating the enforcement of arbitral
awards across its signatory states, subject to certain exceptions, including public policy. This
convention, along with the UNCITRAL Model Law on International Commercial Arbitration,
provides a harmonized legal framework aimed at fostering a predictable and effective arbitration

environment.

Despite the clear benefits of arbitration, the public policy exception remains a contentious issue.
It introduces a level of unpredictability and inconsistency, as different jurisdictions may interpret
and apply public policy differently. This can lead to challenges in the enforcement of arbitral
awards, impacting the overall efficacy and reliability of arbitration as a dispute resolution

mechanism.

Understanding the legal framework governing arbitration and the role of public policy is essential
for navigating this complex landscape. This article delves into the historical evolution, key legal
instruments, and judicial interpretations that shape the interplay between arbitration and public

policy, while also addressing the challenges and criticisms that arise in this dynamic field.
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HISTORICAL PERSPECTIVE

The practice of arbitration can be traced back to ancient civilizations, including Greece and Rome,
where it was used to resolve commercial disputes. However, the formalization of arbitration as a
legal process gained prominence in the 20th century with the establishment of various national
and international arbitration institutions. The landmark case of Misubishi Motors Corp. v. Soler
Chrysler-Plymonth, Inc. *underscored the acceptance of arbitration in resolving complex commercial

disputes, even those involving antitrust claims.

Public policy, as a doctrine, has evolved to ensure that arbitral awards align with a nation's core
legal and moral standards. Historically, the concept of public policy in arbitration was limited and
narrowly interpreted, but it has expanded significantly over the years to include various societal

values.

LEGAL FRAMEWORK IN ARBITRATION AND PUBLIC
POLICY

Arbitration is governed by a complex legal framework that includes national laws, international
treaties, and judicial interpretations. Public policy acts as a crucial component within this
framework, ensuring that the enforcement of arbitral awards aligns with fundamental societal

values and legal principles.
NATIONAL ARBITRATION LAWS

Each country has its own set of arbitration laws that govern the arbitration process within its
jurisdiction. In the United States, the Federal Arbitration Act (FAA) provides the legal basis for
enforcing arbitration agreements and awards. The FAA mandates that arbitration agreements
"shall be valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity

for the revocation of any contract"’

. Similarly, the United Kingdom's Arbitration Act 1996 outlines
the procedural and substantive aspects of arbitration, emphasizing party autonomy and the binding

nature of arbitral awards.

2473 U.S. 614 (1985)

3 9US.C.§2
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INTERNATIONAL TREATIES AND CONVENTIONS

Internationally, arbitration is governed by several key treaties and conventions. The most
significant of these is the Convention on the Recognition and Enforcement of Foreign Arbitral
Awards, commonly known as the New York Convention. The New York Convention requires
contracting states to recognize and enforce arbitral awards made in other contracting states, subject
to specific exceptions, including public policy. Convention on the Recognition and Enforcement
of Foreign Arbitral Awards art'. Another important instrument is the UNCITRAL Model Law on
International Commercial Arbitration, which provides a framework for harmonizing arbitration

laws across different jurisdictionss.
PUBLIC POLICY IN ARBITRATION

Public policy serves as a safeguard within the arbitration framework to ensure that the enforcement
of arbitral awards does not contravene a nation's fundamental principles. Under the New York
Convention, a court may refuse to enforce an arbitral award if it finds that "the recognition or
enforcement of the award would be contrary to the public policy of that country." Convention on
the Recognition and Enforcement of Foreign Arbitral Awards art®. This provision allows states to
protect their legal and moral standards but is often narrowly interpreted to avoid undermining the

effectiveness of international arbitration.
]UDICIAL INTERPRETATIONS

Judicial interpretations play a vital role in shaping the application of public policy in arbitration.
Courts generally adopt a restrictive approach to the public policy exception to prevent its misuse
as a tool to avoid enforcement of arbitral awards. In Mitsubishi Motors Corp. v. Soler Chrysler-Plymonth,
Inc., the U.S. Supreme Court emphasized that concerns about antitrust issues could be addressed
by the arbitrators, highlighting the narrow scope of the public policy exception. Similarly, the
English court in Westacre Investments Inc. v. Jugoimport-SPDR Holding Co. Ltd. adopted a restrictive

view, underscoring that public policy should not be used to re-litigate the merits of a case’.

4V, June 10, 1958, 330 UN.T.S. 3
5 UNCITRAL Model Law on International Commercial Arbitration, UN. Doc. A/40/17, annex I (1985)

6 V(2)(b), June 10, 1958, 330 UN.T.S. 3
7 [1999] 2 Lloyd's Rep. 65 (Eng.)
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The legal framework governing arbitration and public policy is designed to balance the autonomy
of the arbitration process with the need to uphold fundamental legal and moral standards. National
laws, international treaties, and judicial interpretations collectively ensure that arbitration remains
a viable and effective means of dispute resolution while safeguarding public interests through the

judicious application of the public policy exception.

CASE LAW ANALYSIS

SIGNIFICANT NATIONAL CASES

In the United States, the case of Hall Street Associates, L.1..C. v. Mattel, Inc. highlighted the limited
scope of judicial review of arbitral awards, emphasizing that awards can only be vacated on grounds
explicitly stated in the FAA, including public policy®. Similarly, the UK case of Westacre Investments
Inc. v. Jugoimport-SPDR Holding Co. Ltd. underscored the restrictive approach courts take when

invoking public policy to refuse enforcement of arbitral awards.
INFLUENTIAL INTERNATIONAL CASES

Internationally, the case of Parsons & Whittemore Overseas Co. v. Société Générale de I'Industrie du Papier
(RAKTA) set a precedent by narrowly interpreting public policy exceptions under the New York
Convention’. The French case of Hilmarton 1.td. v. Omninm de Traitement et de Valorisation (OT1V)

further illustrated the varying approaches to public policy in different jurisdictions.
COMPARATIVE ANALYSIS

A comparative analysis of case law across different jurisdictions reveals a common theme: while
courts acknowledge the importance of public policy, they generally adopt a restrictive approach to

prevent its misuse as a tool to undermine the finality and binding nature of arbitral awards.

8 552 U.S. 576 (2008)
9 508 F.2d 969 (2d Cir. 1974)
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CHALLENGES AND CRITICISMS OF ARBITRATION IN
PUBLIC POLICY

Arbitration, while widely recognized as an efficient and effective means of resolving disputes, faces
several challenges and criticisms, particularly concerning the application of public policy. These
challenges include the ambiguity and inconsistency in applying public policy, balancing national
sovereignty with international obligations, and the potential undermining of arbitration’s

effectiveness.
AMBIGUITY AND INCONSISTENCY

One of the primary criticisms of the public policy doctrine in arbitration is its inherent ambiguity.
Public policy is often broadly defined and interpreted, leading to significant variations across
different jurisdictions. This ambiguity creates uncertainty for parties who seek to enforce arbitral
awards internationally. For instance, the public policy exception under the New York Convention
allows courts to refuse enforcement of an arbitral award if it is contrary to the public policy of the
enforcing country'’. However, what constitutes public policy can differ drastically, leading to

inconsistent applications and unpredictable outcomes.

BALANCING NATIONAL SOVEREIGNTY AND INTERNATIONAL
OBLIGATIONS

Another significant challenge is the tension between national sovereignty and international
obligations. Countries are bound by international treaties like the New York Convention, which
obligates them to enforce foreign arbitral awards. However, they must also protect their
fundamental legal principles and societal values. This balancing act can be challenging, as seen in
cases where national courts have refused to enforce awards on public policy grounds despite
international pressure. For example, in Parsons & Whittemore Overseas Co. v. Société Générale de
['Industrie du Papier (RAKITA), the U.S. Court of Appeals for the Second Circuit narrowly
interpreted the public policy exception to avoid undermining the objectives of the New York

Convention.

10" Convention on the Recognition and Enforcement of Foreign Arbitral Awards art. V(2)(b), June 10, 1958, 330
UN.TS. 3
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IMPACT ON ARBITRATION’S EFFECTIVENESS

The broad and inconsistent application of the public policy exception can undermine the
effectiveness of arbitration as a dispute resolution mechanism. Parties may become reluctant to
arbitrate if they perceive a high risk of non-enforcement of awards due to public policy
considerations. This reluctance can be particulatly pronounced in jurisdictions with a history of
broad public policy interpretations. For instance, the Indian judiciary's expansive interpretation of
public policy initially created uncertainty about the enforceability of arbitral awards, although

recent legislative reforms aim to narrow the scope of public policy'.
OVERREACH AND JUDICIAL INTERVENTION

Critics argue that excessive judicial intervention under the guise of public policy can undermine
the finality and autonomy of the arbitration process. In Mitsubishi Motors Corp. v. Soler Chrysler-
Plymounth, Inc., the U.S. Supreme Court emphasized that arbitration should be upheld unless the
award is fundamentally offensive to the forum’s public policy. Nonetheless, some courts have used
public policy as a pretext to re-litigate the merits of the case, thereby eroding the efficiency and

finality that arbitration seeks to provide.

The challenges and criticisms of arbitration and public policy highlight the need for a balanced and
consistent approach to the application of public policy exceptions. While protecting fundamental
legal principles and societal values is crucial, it is equally important to maintain the integrity and
predictability of the arbitration process. Legislative reforms and judicial restraint in the application
of public policy can help mitigate these challenges, ensuring that arbitration remains an effective

and reliable means of dispute resolution.

1T Arbitration and Conciliation (Amendment) Act, No. 33 of 2019, India Code (1996)
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RECENT DEVELOPMENTS

A. TRENDS IN JUDICIAL APPROACHES

Recent trends indicate a shift towards a more nuanced and balanced approach to public policy in
arbitration. Courts are increasingly recognizing the need to protect the integrity of the arbitration

process while ensuring that fundamental public interests are not compromised.
B. LEGISLATIVE AMENDMENTS

Several countries have undertaken legislative reforms to clarify the application of public policy in
arbitration. For instance, amendments to the Indian Arbitration and Conciliation Act, 1996, aim
to narrow the scope of public policy to prevent its misuse as a ground for challenging arbitral

awards.
C. EMERGING ISSUES

Emerging issues such as environmental concerns, human rights, and anti-corruption measures are
reshaping the landscape of public policy in arbitration. These evolving societal values are

influencing judicial and legislative approaches to public policy.
CONCLUSION

The interplay between arbitration and public policy is complex and multifaceted. While public
policy serves as a vital safeguard against the enforcement of awards that contravene fundamental
societal values, its broad and inconsistent application poses significant challenges. Recent
developments indicate a trend towards a more balanced approach, but continued efforts are
needed to ensure the predictability and effectiveness of arbitration. As arbitration continues to
evolve, the doctrine of public policy must adapt to address emerging issues and reflect the changing

societal values.
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