INTERNATIONAL JOURNAL OF
LEGAL STUDIES AND
SOCIAL SCIENCES [IJLSSS]

ISSN: 2584-1513 (Online)

Volume 2 | Issue 3 [2024] | Page 333 - 338

© 2024 International Journal of Legal Studies and Social Sciences
Follow this and additional works at: https://www.ijlsss.com/

In case of any queries or suggestions, kindly contact editor@jijlsss.com


https://www.ijlsss.com/
mailto:editor@ijlsss.com

MARRIAGE AND PRENUPTIAL AGREEMENTS IN
INDIA: A COMPREHENSIVE LEGAL OVERVIEW

- By Dr. Srinivas R. Kaveti, Esq.

Marriage in India is governed by various religious and secular legal frameworks, reflecting the
country's cultural and religious diversity. The laws that regulate marriage vary depending on the
religion of the individuals involved. A civil marriage option is available for those who choose not
to marry under religious laws. With changing societal dynamics, prenuptial agreements (prenups)
have become a topic of interest, especially in urban India, as couples seek financial security and
clarity in their marital relationships. However, the legal standing of prenuptial agreements in India

is still ambiguous.

This article analyzes India's different types of marriages—Hindu, Muslim, and under the “Special
Marriage Act.” It explores the laws applicable to these marriages and the legal status of prenuptial

agreements, supported by relevant acts, sections, and judicial precedents.

TYPES OF MARRIAGES IN INDIA

India's legal framework recognizes various forms of marriage based on religious customs, each
governed by its laws. Broadly, marriages can be classified into three main categories: Hindu,

Muslim, and civil marriages under the “Special Marriage Act.”
HINDU MARRIAGE

Governing Law: Hindu Marriage Act, 1955

The “Hindu Marriage Act of 1955 applies to Hindus, Buddhists, Jains, and Sikhs. It regulates the
conditions, registration, and marriage dissolution for individuals under its purview. Marriage under
Hindu law is considered a sacrament, not merely a contract, which means it has religious and social

significance that transcends a simple contractual relationship.

Key provisions of the “Hindu Marriage Act™
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- Section 5: Stipulates conditions for a valid marriage, such as monogamy, mental capacity, and

legal age (21 years for males and 18 years for females).

- Section 13: Lists grounds for divorce, including cruelty, adultery, desertion, and irretrievable

breakdown of marriage.

PRENUPTIAL AGREEMENTS AND HINDU LAW

The “Hindu Marriage Act” does not explicitly provide for prenuptial agreements. However, such
agreements may be considered under the general contract law, specifically the Indian Contract Act
of 1872. Under Hindu law, courts have been hesitant to enforce prenuptial agreements, particularly
those that anticipate divorce, as marriage is considered a sacred and lifelong bond. The courts
typically view agreements that dictate financial arrangements or child custody upon divorce as

contrary to public policy.

For example, in “Ramcoomari v. Kedarnath” (1900), it was held that agreements that undermine
the essential obligations of marriage are void. This precedent continues to influence judicial

perspectives on prenups under Hindu law, limiting their enforceability.

MUSLIM MARRIAGE

Governing Law: Muslim Personal Law (Shariat) Application Act, 1937

Muslim marriage, or “Nikah,” is fundamentally different from Hindu marriage as it is treated as a
civil contract. The marriage contract under Muslim law involves specific financial obligations,
including “Mehr” (dower), which the groom promises to pay the bride. Since Muslim marriage is
contractual, it allows for more flexibility in creating and enforcing prenuptial agreements, provided

they align with Islamic law and public policy.

Critical aspects of Muslim marriage:

- Nikah: A contract that requires an offer and acceptance in the presence of witnesses.

- Mehr: An obligatory payment or gift from the groom to the bride, forming a part of the marriage

contract.
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- Talaq (Divorce): The dissolution of marriage can occur through various forms of divorce,

including Talag-e-Ahsan (revocable) and Talaq-e-Biddat (instant).

PRENUPTIAL AGREEMENTS AND MUSLIM LAW

Since Muslim law treats marriage as a contract, prenuptial agreements are generally recognized,
provided they comply with Islamic principles and are not contrary to public policy. Contracts
involving financial arrangements, property division, and even conditions regarding divorce can be

valid if mutually agreed upon by both parties.

In “Maina Bibi v. Chaudhry Vakil Ahmed” (1925), the Privy Council upheld the enforceability of
a prenuptial agreement that stipulated the payment of “Mehr” upon divorce, reinforcing the

contractual nature of Muslim marriage.

SPECIAL MARRIAGE

Governing Law: Special Marriage Act, 1954

The “Special Marriage Act” provides a legal framework for civil marriages between individuals of
different religions or those who prefer to marry without religious rites. This law is secular and

applies uniformly to all citizens, irrespective of their faith.
Key provisions of the “Special Marriage Act™

- Section 4: Outlines the conditions for a valid marriage, such as monogamy, mental capacity, and

legal age (21 years for males and 18 years for females).

- Section 24: Specifies grounds for divorce, including adultery, cruelty, desertion, and mental

illness.

PRENUPTIAL AGREEMENTS AND SPECIAL MARRIAGE LAW

Under the Special Marriage Act, prenuptial agreements are more likely enforceable, as marriages
under this law are treated as civil contracts. However, prenuptial agreements are still subject to the
general principles of contract law under the Indian Contract Act of 1872. This means that the

prenup must be based on free consent, legality of the object, and fairness to be valid.
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In ‘Suresh v. Rupali” (2014), the Bombay High Court indicated that while prenuptial agreements
are not explicitly recognized, they can be considered persuasive evidence in divorce proceedings,

especially when determining financial settlements.

LEGAL FRAMEWORK FOR PRENUPTIAL AGREEMENTS
IN INDIA

Despite the growing interest in prenuptial agreements, they are not explicitly recognized under
Indian family law. As mentioned earlier, their enforceability largely depends on the “Indian

Contract Act, 1872,” which governs the legality of contracts in India.

Fundamental principles under the “Indian Contract Act, 1872

- Section 10: A valid contract must have free consent, a lawful object, and must not be contrary

to public policy.

- Section 23: A contract is void if its object or consideration is unlawful, immoral, or against public

policy.

The enforceability of prenuptial agreements is often questioned in India due to concerns about
public policy. Courts have generally taken a conservative approach, particularly when prenuptial
agreements attempt to pre-determine matters such as alimony, child custody, and division of assets

upon divorce.

PUBLIC POLICY AND PRENUPTIAL AGREEMENTS

Indian courts often deem prenuptial agreements void if they contravene public policy. This is
particularly true for agreements that attempt to pre-decide issues related to divorce, which Indian

courts view as contrary to the nature of marriage, especially in religious contexts.

In “R v. Bhavna” (2013), the Supreme Court held that prenuptial agreements could not override
the statutory rights of either spouse. That marriage encompasses obligations beyond the simple

contractual terms agreed upon by the parties.
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GENDER EQUITY AND MAINTENANCE LAWS

Another major challenge in enforcing prenuptial agreements in India is the interplay between such
contracts and statutory provisions for maintenance and alimony. For instance, Section 25 of the
Hindu Marriage Act and Section 125 of the Criminal Procedure Code (CtPC) provide maintenance
to be paid to the dependent spouse. Prenuptial agreements that attempt to limit or waive this
statutory right are generally not upheld by courts, as they would undermine the welfare of the

spouse seeking maintenance.
JUDICIAL PRECEDENTS ON PRENUPTIAL AGREEMENTS

Indian courts have only occasionally dealt with prenuptial agreements, and most judgments reflect
the reluctance to fully enforce these agreements, particularly when they clash with public policy or
statutory rights. However, there are a few cases where the courts considered prenuptial

agreements:

- Anjali Sharma v. Pankaj Sharma (2007): The Delhi High Court allowed a prenuptial agreement
to be used as persuasive evidence in determining financial settlements. However, it did not enforce

the agreement in its entirety.

- Maina Bibi v. Chaudhry Vakil Ahmed (1925): The Privy Council upheld a prenuptial agreement
regarding the payment of “Mehr,” reinforcing the importance of contractual obligations in a

Muslim marriage.

- Suresh v. Rupali (2014): The Bombay High Court indicated that prenuptial agreements could be
factored in when deciding financial settlements but emphasized that they cannot override statutory

provisions.

CHALLENGES TO THE ENFORCEABILITY OF
PRENUPTIAL AGREEMENTS IN INDIA

Several factors contribute to the challenges in enforcing prenuptial agreements in India. These

include:
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PUBLIC POLICY CONCERNS

The primary obstacle is the perception that marriage is not purely contractual. Courts have
consistently held that agreements that pre-decide the outcome of a divorce or limit statutory rights,

such as maintenance, are contrary to public policy.

GENDER EQUITY AND MAINTENANCE

The statutory provisions for maintenance under the “Hindu Marriage Act” and “CrPC” aim to
protect dependent spouses, typically women. Prenuptial agreements that attempt to limit or waive
the right to maintenance are unlikely to be enforced, as they undermine the welfare of the spouse

seeking support.

LACK OF STATUTORY RECOGNITION

Unlike in countries such as the United States or European nations, prenuptial agreements in India
lack formal statutory recognition under family law. This lack of clarity makes the enforceability of
such agreements unpredictable, as they rely entirely on contract law principles and judicial

interpretation.

CONCLUSION

Prenuptial agreements in India remain a complex and evolving area of law. While personal laws
governing Hindu, Muslim, and civil marriages under the “Special Marriage Act” provide distinct
frameworks for marriage, prenuptial agreements are still a gray area. With its contractual approach
to marriage, Islamic law is more amenable to prenuptial agreements. In contrast, Hindu law’s view

of marriage as a sacrament has led to resistance to enforcing such contracts.

Ultimately, public policy concerns, gender equity, and the lack of statutory recognition hinder
prenuptial agreement enforcement. As societal attitudes toward marriage and financial security
continue to evolve, it remains to be seen whether prenuptial agreements will find greater

acceptance within India's legal framework.
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