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ABSTRACT 

The case of Shreya Singhal vs. Union of India (AIR 2015 SC 1523) is a significant event that marks a 

turning point in the course of history of Indian constitutional law. The case deals with digital rights 

and freedom of speech and the judgment in this case sets a new standard for internet freedom in India 

by changing the way courts look at online freedom of expression. 

 

The case was triggered with the arrest of two young women who were arrested under Section 66A of 

the Information Technology Act, 2000. Their only act was: posting certain criticizing comments 

against a political bandh on social media website Facebook; i.e., expressing dissent. The incident of 

their arrest showed the arbitrary misuse of the Section 66A of the IT Act which criminalized online 

speech considered “offensive,” “annoying,” or “inconvenient.” 

 

The petitioners filed a challenge questioning the constitutional validity of Section 66A, Section 69A 

and Section 79 of the Information Technology Act, 2000. Further, they even questioned the 

constitutional validity of Section 118(d) of the Kerala Police Act. They argued that all these provisions 

violated Article 19(1)(a) of the Constitution. The Supreme Court upon considering all sides of the 

arguments gave a historic ruling by striking down Section 66A of the IT Act and also Section 118(d) 

of the Kerala Police Act holding that these provisions were unconstitutional for being “vague” and 
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“overbroad.” Supreme Court categorically noted that these provisions had a “chilling effect on free 

expression.”  

At the same time, the Court upheld Section 69A and Section 79 of the IT Act adding certain safeguards 

to these provisions. The Court also emphasized an important principle that restrictions on freedom 

of speech must be narrowly tailored and that they must also fall within the ambit of Article 19(2) of 

the Constitution. 

 

This is one of the most remarkable judgments as it clarifies an important distinction between 

“discussion, advocacy, and incitement.” The Court held that only speech that crosses into 

“incitement” can be lawfully restricted and speech that remains “discussion” and “advocacy” cannot 

be restricted. By doing so, the Court has expanded the scope of “free expression” in the digital era. 

The Court also reinforced its judicial commitment to the “liberty of thought and speech” that are 

essential in a healthy democracy. 

 

The case underscores the role of the judiciary in protecting constitutional freedom and highlights that 

there is a stark need for systemic reforms to prevent any misuse of obsolete laws. Ultimately, the 

decision reaffirms that “free expression” is the foundation stone of democratic governance and that 

it cannot be curtailed arbitrarily by vague state actions. 

 

Keywords: Freedom of Speech, Digital Rights, Section 66A, Information Technology Act, 

Constitutional Validity, Article 19(1)(a), Judiciary, Democracy. 

INTRODUCTION 

Constitutional Framework of Free Speech in India: In the Indian Constitution, the right to 

freedom of speech and expression occupies a central place. The framers of the Constitution 

recognized its essential role in democracy, and guaranteed this right to all citizens under Article 

19(1)(a). At the same time, the Article 19(2) permits the State also to impose reasonable restrictions in 

the interests of sovereignty, integrity, public order, decency, morality, contempt of court, defamation, 

or incitement to an offence.  
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The evolution of the right to freedom of speech and expression has been shaped through decades of 

judicial interpretation, which reflects the dynamic relationship between individual liberty and societal 

interests. The Supreme Court has time to time established a framework for balancing the right to free 

expression with legitimate State concerns; and that can be seen from the early judgments immediately 

following the adoption of the Constitution to more complex cases in the late twentieth century. 

 

Early Judicial Interpretations (1950–1957): The jurisprudential journey began with Romesh Thappar 

vs. State of Madras (1950). In this case, the Court addressed a ban imposed on the circulation of the 

journal named ‘Cross Roads.’ The petitioner had challenged the ban as violating Article 19(1)(a), and 

the Supreme Court held that freedom of speech includes the right to propagate ideas and opinions, 

which is vital for a functioning democracy. The Court also emphasized that any restriction must fall 

within the specified grounds under Article 19(2) and that “public order” did not justify the ban. This 

case established the principle that vague or arbitrary restrictions on speech are unconstitutional and 

laid the foundation for liberal interpretation of free expression in India. 

 

In the same year, Brij Bhushan vs. State of Delhi (1950) case addressed prior censorship of the newspaper 

‘Organiser.’ The Court struck down the order requiring government approval before publication, 

holding that such prior restraint violated the freedom of the press, which forms an essential part of 

the right to free speech. These early judgments established that the State cannot suppress expression 

based on subjective notions of public order or executive convenience. In response to these decisions, 

the government enacted the First Amendment to the Constitution in 1951, expanding the grounds for 

restriction under Article 19(2) to include public order, friendly relations with foreign states, and 

incitement to an offence. This amendment reflected the tension between the judiciary’s liberal 

interpretation of free speech and the State’s interest in maintaining social stability. 

 

Subsequent cases illustrated the need for a nuanced understanding of the right to free expression. In 

State of Bihar vs. Shailabala Devi (1952), the Court upheld restrictions on inflammatory publications that 

could disrupt public tranquillity. The decision indicated an early recognition that absolute freedom of 

speech could not be permitted when it threatened social order. In Virendra vs. State of Punjab (1957), 

the Court considered temporary suspension of publication and the requirement of prior government 

approval. The judgment clarified that while freedom of speech is fundamental, reasonable restrictions 
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may be justified when public order is at risk, provided that such restrictions are accompanied by clear 

procedural safeguards and are not arbitrary. 

 

Economic and Administrative Restrictions on Expression (1962–1973):  The judiciary also 

addressed the economic and administrative aspects of expression. In Sakal Papers vs. Union of India 

(1962), the Supreme Court struck down government regulations limiting the number of pages a 

newspaper could publish based on its price. The Court held that such controls interfered with the 

press’s ability to communicate ideas and therefore violated the right to free expression. Similarly, in 

Bennett Coleman & Co. vs. Union of India (1973), the Court invalidated newsprint allocation policies that 

constrained publication capacity, affirming that freedom of speech includes the right to disseminate 

information widely. 

 

Freedom of Expression in New Media: Films and Publications (1970–1978): The scope of free 

expression extended to new media with K.A. Abbas vs. Union of India (1970), which addressed 

censorship of films. The Court acknowledged that motion pictures have a powerful impact and 

permitted limited pre-censorship, provided guidelines are clear and procedural safeguards are 

maintained. This demonstrated the Court’s pragmatic approach in applying constitutional protections 

to different forms of communication while preserving societal interests. In Maneka Gandhi vs. Union of 

India (1978), the Court linked Articles 14, 19, and 21, emphasizing that laws affecting fundamental 

rights must be just, fair, and reasonable. This integrated reasoning reinforced the principle that state 

action affecting liberty and expression must satisfy substantive and procedural fairness. 

 

Consolidation of Free Speech Jurisprudence: S. Rangarajan vs. P. Jagjivan Ram (1989): S. 

Rangarajan vs. P. Jagjivan Ram (1989) marked a mature stage in free speech jurisprudence. The case 

involved the banning of a Tamil film on grounds that it could disrupt public order. The Supreme 

Court held that freedom of expression cannot be restricted merely because a section of society finds 

the content offensive. It established that any restriction must have a direct and proximate connection 

to the grounds specified in Article 19(2). The Court emphasized the State’s duty to protect free 

expression and declared that constitutional rights cannot be held hostage to the preferences of 

particular groups. 
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The evolution of free speech jurisprudence in India demonstrates a gradual movement from broad 

liberal interpretation to a balanced constitutional doctrine that accommodates both individual liberty 

and societal concerns. The Supreme Court has consistently developed principles that distinguish 

legitimate regulation from unconstitutional suppression. These foundations have been critical in 

shaping later decisions, including the landmark judgment in Shreya Singhal vs. Union of India (2015), 

which extended constitutional protection into the digital realm. 

 

Digital Sphere and New Forums for Public Reasoning: The digital age has transformed the 

context in which free expression operates. Social media platforms, online forums, and blogs have 

created new forums for public reasoning and dissent. Citizens can communicate widely and instantly 

without mediation by traditional authorities such as editors or broadcasters. These platforms facilitate 

debate on political, social, and cultural issues and allow mobilization of opinion in ways that were 

previously difficult. Online spaces enable dissent by providing avenues for criticism of policies, 

government actions, and public officials. The decentralized and participatory nature of digital 

communication challenges traditional mechanisms of control and fosters a more inclusive model of 

democracy in which citizens actively contribute to the formation of public discourse. 

 

The Shreya Singhal Case: Constitutional Morality in Cyberspace: The Shreya Singhal case 

represents the first major judicial test of constitutional morality in cyberspace. It arose after arrests 

under Section 66A of the Information Technology Act, 2000, for posting critical comments online. 

The Supreme Court examined whether vague restrictions on digital expression could be justified under 

Article 19(2) and whether the law complied with the ethical and constitutional standards that protect 

liberty. By striking down Section 66A, the Court reaffirmed that fundamental rights fully extend into 

online spaces and that the State cannot exercise power arbitrarily over digital speech. This case 

established a precedent for safeguarding freedom of expression on the internet and demonstrated the 

relevance of constitutional morality in regulating emerging technologies. 

 

Jurisprudential Question in the Digital Era: The jurisprudential question raised by Shreya Singhal 

concerns the limits of state power over expression in a digital era. Communication is now 

decentralized and participatory, making traditional forms of censorship less effective. Courts must 

evaluate whether restrictions on speech can be justified without undermining democratic deliberation 
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in online spaces. The case requires balancing governance needs with the constitutional commitment 

to free speech, examining the reasonableness and proportionality of laws in a new context. 

 

Objectives of the Study: The objectives of this study are to analyze digital freedom from 

constitutional, philosophical, and jurisprudential perspectives. The study explores how Articles 

19(1)(a) and 19(2) apply in online spaces, examines the philosophical foundations of free expression, 

and evaluates the jurisprudential significance of regulating digital speech. The study aims to provide a 

comprehensive understanding of digital freedom as a constitutional, moral, and legal principle, 

highlighting its importance for democracy in the twenty-first century. 

SHREYA SINGHAL VS. UNION OF INDIA: BACKGROUND OF 

THE CASE 

 

The Triggering Incident: The Shreya Singhal case arose from an incident in 2012 when two young 

women in Maharashtra were arrested for posting comments critical of a political bandh on the social 

media platform, Facebook. Their messages expressed dissent against the bandh and highlighted its 

impact on daily life. These comments were perceived by law enforcement authorities as offensive and 

actionable under Section 66A of the Information Technology Act, 2000. The arrests triggered 

widespread outrage across the country as citizens, civil society organizations, and media outlets 

criticized the State for curbing online expression arbitrarily. The incident highlighted the practical 

implications of vaguely worded legal provisions in the digital sphere and raised urgent questions about 

the scope of free speech under the Constitution. 

 

Section 66A of the IT Act: Introduction and Purpose: Section 66A of the Information Technology 

Act, 2000, was introduced to regulate online communication and prevent misuse of digital platforms. 

It criminalized sending information that was “grossly offensive,” “menacing,” “false,” or “causing 

annoyance” through electronic communication. The stated objective of the provision was to maintain 

public order, protect individuals from harassment, and prevent abuse of the emerging digital medium. 

On paper, Section 66A appeared to serve the legitimate interest of regulating harmful online conduct. 

In practice, however, the law was widely criticized for its vague and overbroad language, which left it 

open to arbitrary interpretation by law enforcement authorities. 



 71 

 

Problematic Language and Vagueness of Section 66A: The language of Section 66A used 

subjective terms such as “grossly offensive,” “menacing,” and “causing annoyance,” without 

providing clear definitions or objective standards. This vagueness created legal uncertainty, allowing 

the authorities to interpret online content according to personal or institutional discretion. Ordinary 

expressions of dissent, political criticism, or satire could potentially fall within the ambit of the law. 

Legal scholars and civil rights activists argued that such ambiguous terminology violated fundamental 

principles of fairness and predictability in law, which are essential in a constitutional democracy. The 

lack of clarity in the statute effectively gave the State unchecked power to curtail online speech, 

producing a chilling effect that deterred citizens from exercising their right to express opinions freely. 

 

National Debate on Constitutional Limits: The arrests under Section 66A triggered a nationwide 

debate over the constitutional limits of penal speech laws. Lawyers, scholars, journalists, and activists 

questioned whether criminal provisions could be justified in regulating expression that did not directly 

incite violence or threaten public order. Media coverage and public discourse highlighted the tension 

between maintaining social harmony and respecting individual liberty. Legal commentators noted that 

Section 66A lacked the precision required to meet the standards of Article 19(2) of the Constitution, 

which mandates that restrictions on speech must be reasonable and narrowly tailored. The incident 

prompted broader reflections on how traditional concepts of law and public order could be applied 

to the digital era, where expression is instantaneous, decentralized, and participatory. 

 

Joining of Petitions and Public Concern: In response to the arrests and growing public concern, 

multiple petitions challenging the constitutional validity of Section 66A were filed before the Supreme 

Court. Petitioners argued that the provision violated Article 19(1)(a) and infringed upon citizens’ 

fundamental right to free speech. Civil society organizations and individuals participated in the 

proceedings, emphasizing the implications of digital censorship for democracy. The petitions were 

joined into a single case, which came to be recognized as a landmark challenge to the IT Act’s 

restrictions on online expression. Public interest in the matter highlighted a shared awareness that 

vague laws could undermine free discourse and limit participation in democratic debates on the 

internet. 
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Philosophical Tension: Collective Order versus Individual Liberty: The Shreya Singhal case also 

brought to the fore a philosophical tension that has persisted throughout constitutional jurisprudence 

in India. On one side is the State’s interest in maintaining collective order, preventing disruption, and 

protecting societal values. On the other side is the individual’s right to liberty and the freedom to 

express opinions, including criticism of government actions. This tension has recurred in numerous 

judgments concerning freedom of speech, from Romesh Thappar to S. Rangarajan, where the Supreme 

Court emphasized that restrictions must be directly connected to legitimate concerns and must not 

operate arbitrarily. In the context of the digital era, this philosophical conflict became more 

pronounced because online platforms allow immediate, mass communication that can reach large 

audiences. The challenge before the judiciary was to balance these competing interests without 

undermining the democratic principle that free expression is essential for political accountability, social 

discourse, and individual dignity. 

 

Significance of the Background: Understanding the background of Shreya Singhal vs. Union of 

India is essential for appreciating the broader implications of the judgment. The arrests highlighted 

the misuse of vaguely worded legal provisions and the urgent need for judicial review in the digital 

sphere. Section 66A’s problematic language, combined with its arbitrary enforcement, illustrated the 

potential for penal laws to stifle democratic deliberation and dissent. The case exemplified the growing 

recognition that online expression is integral to modern public reasoning, and that constitutional 

protections must extend fully into cyberspace. The philosophical tension between collective order and 

individual liberty framed the legal arguments and provided the foundation for the Supreme Court to 

develop a jurisprudential approach suitable for regulating digital speech. 

STATEMENT OF PROBLEM 

 

Central Question: The core issue in the context of Shreya Singhal vs. Union of India is whether 

vaguely worded cyber laws, such as Section 66A of the Information Technology Act, 2000, can 

withstand constitutional scrutiny. The provision criminalized online communication that was deemed 

“grossly offensive,” “menacing,” or “causing annoyance,” without providing clear parameters or 

objective standards. This raises a fundamental question for constitutional jurisprudence: can laws that 
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regulate expression in digital spaces survive the test of reasonableness and proportionality mandated 

under Article 19(2)? 

 

Overbreadth and Subjectivity: A major problem with Section 66A lies in its overbreadth and 

subjective terminology. The statute fails to distinguish between speech that incites harm and 

expression that merely conveys dissent, criticism, or discomfort. Terms such as “offensive,” 

“annoying,” and “menacing” are inherently subjective and open to arbitrary interpretation by law 

enforcement agencies. The vagueness of these provisions generates uncertainty about what conduct 

is permissible and creates a risk of penalizing constitutionally protected expression. Citizens may self-

censor their speech out of fear of legal consequences, producing a chilling effect on online discourse. 

Overbroad laws compromise the predictability and stability of legal norms, which are essential features 

of the rule of law. 

 

Threats to the Rule of Law: The uncertainty created by Section 66A poses a direct challenge to the 

principles of the rule of law. As articulated by Lon Fuller in his theory of the “inner morality of law,” 

legal systems must meet basic standards of clarity, generality, and consistency to function as 

instruments of justice. Laws that are vague or excessively broad fail to provide citizens with guidance 

about permissible behavior, undermine legal predictability, and open the door to arbitrary 

enforcement. In the digital context, where speech is immediate and widely disseminated, such 

uncertainty threatens both individual liberty and social trust in legal institutions. The enforcement of 

Section 66A exemplifies how ambiguous norms can erode citizens’ confidence in the fairness and 

legitimacy of law. 

 

Jurisprudential Dimension of the Problem: From a jurisprudential perspective, the problem 

reflects a deeper conflict between competing principles. On one hand, the utilitarian justification for 

restrictions emphasizes public order and collective welfare. Governments may argue that curbing 

offensive or annoying speech serves societal interests by preventing disorder and protecting public 

tranquility. On the other hand, the libertarian conception of free expression prioritizes individual 

autonomy and the inherent value of dissent in a democratic society. This tension mirrors a recurring 

theme in constitutional law: the challenge of balancing collective interests with personal liberties. The 

Shreya Singhal case illustrates the difficulty of applying traditional doctrines of restriction to modern 

digital communication, where expression is decentralized, instantaneous, and participatory. 
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Defining the Research Problem: The research problem can thus be defined as follows: the study 

seeks to examine how constitutional law, jurisprudence, and democratic principles can reconcile the 

need for public order with the protection of individual liberty in the digital age. It investigates whether 

vague cyber laws, which are prone to overbroad application and subjective interpretation, are 

consistent with Article 19(1)(a) and the broader constitutional commitment to free expression. The 

case also invites a critical assessment of how legal frameworks can be designed to ensure clarity, 

predictability, and fairness, in line with jurisprudential insights such as Fuller’s “inner morality of law.” 

The tension between utilitarian reasoning for restrictions and libertarian ideals of liberty forms the 

conceptual core of this study, highlighting the broader implications of regulating speech in a digitally 

mediated public sphere. 

LEGISLATIVE CONTEXT: THE IT ACT, 2000 

 

Evolution of the IT Act: The Information Technology Act, 2000, was enacted as a legislative 

framework to regulate electronic commerce, digital contracts, and online transactions. Initially, its 

primary focus was on facilitating commercial activity, providing legal recognition to electronic records 

and signatures, and preventing cyber fraud. Over time, however, the Act expanded to include 

provisions aimed at social control, reflecting the government’s concern over the rapid growth of 

internet communication. By the early 2000s, as social media and instant messaging platforms became 

increasingly popular, lawmakers sought mechanisms to address perceived misuse of online 

communication, including cyber harassment, defamation, and threats to public order. The 

transformation of the IT Act from a commercial regulatory statute to a tool of social regulation created 

the legal space in which Section 66A emerged. 

 

Legislative Intent Behind Section 66A: Section 66A was introduced to criminalize sending 

offensive, menacing, or false messages through electronic communication. The stated purpose of the 

provision was to curb cyber abuse, prevent harassment, and protect public tranquillity. Legislators 

framed the law as a response to the perceived need for rapid enforcement against harmful online 

conduct. At the time, the rise of social media was accompanied by incidents of bullying, communal 
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incitement, and misuse of digital platforms for personal attacks. Section 66A aimed to provide 

authorities with a tool to address these challenges. 

 

However, from a jurisprudential perspective, the law was flawed because it relied on subjective 

standards of morality rather than constitutional principles. Terms such as “grossly offensive” or 

“causing annoyance” reflected an intuitive sense of social propriety rather than clearly defined legal 

criteria. This ambiguity allowed law enforcement agencies to apply the provision in ways that were 

inconsistent and arbitrary. The statute’s reliance on subjective morality created a tension between 

legislative intent and constitutional safeguards, raising questions about the law’s validity under Article 

19(1)(a) and the requirement that restrictions on speech must be reasonable and precise. 

 

Positivist Perspective: Benthamite Command Theory: Section 66A can be analysed through the 

lens of Benthamite legal positivism, which defines law as the command of a sovereign backed by 

sanctions. From this perspective, the provision qualifies as valid law because it was formally enacted 

by the legislature and carries penal consequences. The law’s justice, fairness, or impact on liberty is 

secondary to its formal authority as a command issued by a recognized law-making body. Benthamite 

positivism emphasizes obedience to enacted rules and treats law as a tool for social control. Under 

this view, Section 66A was legitimate as positive law, irrespective of whether it promoted individual 

freedom or democracy. 

 

Constitutionalism and the Limits of State Power: In contrast to legal positivism, modern 

constitutionalism constrains legislative power through the framework of fundamental rights and 

democratic principles. Constitutional law requires that state action, including law-making, be 

compatible with individual liberties, procedural fairness, and the broader moral architecture of the 

Constitution. Section 66A illustrates the tension between legislative authority and constitutional 

morality. While the legislature sought to regulate online communication, the law’s vagueness and 

overbreadth threatened the core freedom of speech guaranteed under Article 19(1)(a). The doctrine 

of constitutional supremacy establishes that rights act as a check on legislative discretion. Laws must 

satisfy standards of reasonableness, clarity, and proportionality to withstand judicial scrutiny. 

 

Natural Law Debate: Positive Law versus Justice: The case of Section 66A also invites reflection 

on the philosophical debate between legal positivism and natural law. Legal positivists would recognize 
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66A as valid because it was enacted through proper legislative procedure and carries enforceable 

sanctions. Natural law theorists, by contrast, would question whether the law is just, equitable, and 

consistent with moral principles that transcend mere formal enactment. In this framework, Section 

66A’s reliance on subjective morality makes it deficient, because it fails to respect individual autonomy 

and the right to dissent. The natural law critique underscores that legality is not sufficient to guarantee 

legitimacy; a law must also align with principles of justice and fairness. 

 

Implications of the Legislative Context: Understanding the legislative context of Section 66A 

highlights the structural challenges of regulating digital communication. The Act emerged at a time 

when lawmakers sought to address social concerns in cyberspace, yet it lacked precise drafting and 

adequate safeguards. The reliance on vague standards allowed arbitrary enforcement and created the 

potential for conflict with fundamental constitutional guarantees. By situating Section 66A within 

debates on positivism, constitutionalism, and natural law, it becomes evident that the law embodies a 

clash between formal legislative authority and normative principles of justice. This clash forms the 

backdrop against which the Supreme Court assessed the provision in Shreya Singhal vs. Union of 

India, leading to a landmark affirmation of digital rights and constitutional morality. 

ISSUES RAISED BEFORE THE COURT 

 

Compatibility of Section 66A with Liberal-Democratic Free Speech: The first and most central 

issue before the Supreme Court was whether Section 66A of the Information Technology Act, 2000, 

violated the liberal-democratic conception of free speech guaranteed under Article 19(1)(a). The 

petitioners argued that the provision’s vague language, including terms such as “grossly offensive” and 

“causing annoyance,” imposed an unreasonable restraint on expression. The Court was asked to 

examine whether the law respected the constitutional principle that free speech is an essential 

instrument of democracy. The inquiry required a jurisprudential evaluation of how far the State can 

regulate expression without undermining individual autonomy, democratic participation, and the 

marketplace of ideas. 

 

Limits of State Power and Article 19(2): A second major issue concerned the scope of the State’s 

power to impose restrictions on speech under Article 19(2). Section 66A criminalized speech that did 
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not clearly fall within the enumerated grounds such as public order, defamation, incitement to an 

offence, or morality. This raised the question of whether laws based on subjective morality or 

administrative discretion could be constitutionally valid. The Court had to consider competing 

interpretations of law. From a positivist perspective, the legislature has the authority to enact statutes 

and define offenses, which would support the formal validity of Section 66A. From a constitutionalist 

perspective, however, the law must conform to standards of reasonableness, proportionality, and 

narrow tailoring to protect fundamental freedoms. The tension between these approaches formed a 

critical jurisprudential inquiry in the case. 

 

Validity of Sections 69A and 79: The Court was also asked to assess whether other provisions of 

the IT Act, specifically Sections 69A and 79, aligned with constitutional principles. Section 69A 

empowers the government to block access to information for reasons including sovereignty, security, 

and public order. Section 79 provides liability protections to intermediaries under certain conditions. 

The issue before the Court was whether these sections incorporated safeguards consistent with the 

principles of proportionality, procedural fairness, and clarity required for restrictions on speech. 

Petitioners emphasized that unlike Section 66A, these provisions include specific criteria and 

procedural mechanisms, raising the question of whether they adequately balance state interests with 

individual rights. 

 

Constitutional Validity of Section 118(d) of the Kerala Police Act: Another issue concerned 

Section 118(d) of the Kerala Police Act, which criminalized publishing messages that could cause 

annoyance or fear to any person. Petitioners argued that the language of this provision was similarly 

vague and overbroad, creating uncertainty and enabling arbitrary enforcement. From a jurisprudential 

perspective, the question was whether such statutory language violated the rule of law principle, which 

requires legal norms to be sufficiently precise to guide citizen behavior and constrain administrative 

discretion. The Court had to determine whether the provision satisfied the test of legal certainty and 

whether it could coexist with the constitutional guarantee of free speech. 

 

Jurisprudential Significance of the Issues: Collectively, the issues raised in Shreya Singhal vs. 

Union of India reflect fundamental questions about the boundaries of state power, the nature of 

constitutional freedoms, and the role of the judiciary in protecting democratic rights. Each issue 

required the Court to reconcile the utilitarian rationale for speech restrictions, which emphasizes 



 78 

public order and collective welfare, with the libertarian ideal of free expression as a core democratic 

value. The case brought into focus the challenge of applying traditional principles of constitutional 

law to the digital era, where speech is decentralized, participatory, and instantaneous. The resolution 

of these issues would set an enduring precedent for the protection of online speech and the 

jurisprudential interpretation of freedom of expression in India. 

ARGUMENTS OF PETITIONERS AND RESPONDENTS 

Arguments of Petitioners: The petitioners challenged Section 66A of the Information Technology 

Act, 2000, on multiple grounds grounded in constitutional and jurisprudential reasoning. The first 

contention was that the language of the provision is vague and overbroad. Terms such as “grossly 

offensive,” “menacing,” and “causing annoyance” lack precise legal definitions, making the law 

unpredictable and susceptible to arbitrary enforcement. The petitioners invoked the void-for-

vagueness doctrine, arguing that laws that fail to provide clarity about prohibited conduct violate 

fundamental principles of legal certainty and fairness. 

 

From a philosophical perspective, the petitioners relied on John Stuart Mill’s harm principle. They 

asserted that speech can be restricted only if it produces tangible harm, such as incitement to violence 

or direct threats to public order. Expressions that merely criticize, satirize, or discomfort others fall 

within the protective ambit of free speech. Mill’s theory was invoked to emphasize that the state 

cannot impose subjective judgments about the offensiveness of speech to curtail individual liberty. 

 

The petitioners also drew upon Rawlsian principles of fairness, arguing that the law must treat all 

forms of speech equally and avoid subjective or biased enforcement. A provision like Section 66A 

permits selective censorship based on the moral judgment of authorities, undermining impartiality and 

the constitutional guarantee of equal protection. 

 

Finally, the petitioners emphasized that the law must have clarity and predictability to function within 

the framework of the rule of law. Drawing upon Lon Fuller’s concept of the “inner morality of law” 

and A.VS. Dicey’s theories, they argued that citizens must be able to understand the legal 

consequences of their actions in advance. Laws that are vague or overbroad create uncertainty and 

encourage arbitrary discretion, which threatens both individual rights and the legitimacy of 
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governance. Collectively, these arguments positioned Section 66A as incompatible with constitutional 

principles, philosophical norms of liberty, and jurisprudential requirements for a functioning legal 

system. 

 

Arguments of Respondents (Union of India): The respondents, representing the Union of India, 

justified Section 66A as a reasonable restriction on free speech aimed at maintaining social harmony. 

They argued that in a society with diverse communities and frequent political sensitivities, unrestricted 

online communication can easily escalate into public unrest or communal tension. From this 

perspective, regulating speech that is offensive or menacing is necessary to protect collective welfare. 

 

The respondents adopted a communitarian jurisprudential approach, contending that individual 

liberty must sometimes yield to the interests of the community. They asserted that freedom of 

expression cannot be exercised in a manner that threatens public order or societal stability. By 

criminalizing communication that causes annoyance or alarm, Section 66A serves as a preventive 

mechanism to maintain peace and cohesion in society. 

 

A utilitarian defence formed a central pillar of the Union’s argument. The State emphasized that the 

restriction is justified because it prevents harm on a larger scale. By controlling speech that could incite 

hostility or tension, the law promotes the greatest good for the greatest number, aligning with the 

utilitarian principle of maximizing collective welfare. The respondents argued that this approach is 

consistent with the Constitution’s allowance for reasonable restrictions on speech under Article 19(2). 

 

The Union further asserted that the discretion of law enforcement officers is an essential component 

of governance. Effective implementation of Section 66A requires the State to evaluate context, intent, 

and potential impact, which necessitates administrative discretion. According to the respondents, this 

flexibility allows the government to respond swiftly to emerging threats in the digital sphere. They 

contended that restricting the discretionary power of the State would hinder effective governance and 

compromise public order in an environment where speech can spread instantaneously and reach large 

audiences. 

 

Jurisprudential Implications of the Arguments: The arguments presented by the petitioners and 

respondents reflect a broader philosophical and jurisprudential debate about the nature and limits of 
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free speech. The petitioners emphasized individual liberty, predictability of law, and constitutional 

morality. The respondents highlighted collective welfare, social stability, and the practical necessity of 

administrative discretion. This tension embodies the recurring constitutional question of balancing 

rights and duties, liberty and order, and individual expression with societal needs. The Supreme Court’s 

assessment of these competing arguments would determine the contours of online speech regulation 

in India and set a precedent for interpreting the fundamental right to freedom of expression in the 

digital age. 
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JUDGMENT AND REASONING OF THE SUPREME COURT 

 

Constitutional-Liberal Jurisprudence: In Shreya Singhal vs. Union of India, the Supreme Court 

adopted a constitutional-liberal approach, emphasizing the centrality of individual liberty and 

democratic reasoning. The Court reaffirmed that freedom of speech and expression is a cornerstone 

of democracy and that any restriction must be carefully examined to ensure it does not suppress 

dissent, debate, or criticism. The judgment reflects a jurisprudential commitment to protect the 

autonomy of citizens to express opinions, even those that may be unpopular or discomforting to the 

majority. The Court’s reasoning situates individual liberty at the heart of constitutional interpretation, 

highlighting the essential role of free expression in sustaining democratic deliberation. 

 

Doctrines of Vagueness and Overbreadth: The Court applied the doctrines of “void for 

vagueness” and “overbreadth,” borrowing insights from U.S. First Amendment jurisprudence. It 

observed that Section 66A’s language was imprecise, allowing wide discretion to law enforcement 

officials and creating the risk of arbitrary application. Words such as “grossly offensive” or “causing 

annoyance” were too subjective to define legally prohibited conduct. The Court emphasized that 

vague and overbroad laws undermine the rule of law and produce a chilling effect on speech, 

compelling citizens to self-censor to avoid possible prosecution. By invalidating Section 66A on these 

grounds, the Court reinforced the principle that legal norms must provide clarity, predictability, and 

guidance to citizens in accordance with constitutional morality. 

 

Distinction Between Discussion, Advocacy, and Incitement: A key jurisprudential contribution 

of the Court was its philosophical distinction between discussion, advocacy, and incitement. Drawing 

on John Stuart Mill’s theory of liberty, the Court held that discussion and advocacy of ideas, even if 

controversial or unpopular, are protected under Article 19(1)(a). Only speech that constitutes direct 

incitement to violence or unlawful action may be restricted. This framework provides a nuanced 

approach to assessing the legality of speech, focusing on the likelihood of tangible harm rather than 

subjective offense. Justice Nariman explicitly stated that the state cannot criminalize unpopular 

opinions or expressions merely because they discomfort certain groups, highlighting the principle that 

free expression cannot be subordinated to majoritarian sentiment. 
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Harmonization of Jurisprudential Principles: The Court’s reasoning harmonized multiple strands 

of jurisprudential thought. First, it invoked natural law reasoning by affirming that freedom of thought 

and expression is inherent to human dignity and forms the moral basis of democratic society. Second, 

it applied constitutional positivism by insisting that any restriction on speech must strictly fall within 

the categories enumerated in Article 19(2) and meet the criteria of reasonableness and proportionality. 

Third, the Court employed proportionality theory, emphasizing that restrictions must be narrowly 

tailored to achieve legitimate state objectives, such as public order or security, without overreaching 

into areas of protected speech. This integrated approach ensures that constitutional safeguards are 

preserved while permitting the State to address genuine threats. 

 

Jurisprudential Impact: Constitutional Morality: A significant jurisprudential outcome of the 

judgment is the reaffirmation of constitutional morality over majoritarian morality, a concept 

articulated by Dr. B.R. Ambedkar during the Constituent Assembly debates. The Court emphasized 

that the legitimacy of laws regulating speech depends on their consistency with constitutional values, 

not on popular approval or subjective notions of morality. This principle positions constitutional 

morality as a guiding standard for evaluating legislative and executive actions, ensuring that democratic 

governance protects minority voices and dissenting opinions. 

 

Extension from Press Freedom to Digital Freedom: Shreya Singhal case extends the trajectory of 

Indian free speech jurisprudence from traditional media, particularly press freedom, into the digital 

realm. Earlier landmark cases had primarily addressed the press, print media, and films, recognizing 

the importance of public discourse for political accountability. By striking down Section 66A, the 

Supreme Court affirmed that the same constitutional protections apply in cyberspace, encompassing 

social media, blogs, and other online platforms. The judgment recognizes that digital spaces have 

become critical forums for public reasoning, civic engagement, and democratic participation. This 

extension ensures that constitutional guarantees evolve in tandem with technological developments 

and social realities. 

 

Conclusion: The Supreme Court in Shreya Singhal vs. Union of India articulated a comprehensive 

jurisprudential framework for the protection of digital expression. By grounding its reasoning in 

constitutional liberalism, natural law, and proportionality, the Court created a robust defence against 

arbitrary state interference in cyberspace. Its distinction between discussion, advocacy, and incitement, 
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combined with the application of void-for-vagueness and overbreadth doctrines, provides a principled 

method for evaluating restrictions on online speech. The judgment affirms the centrality of 

constitutional morality, extends the scope of free expression to the digital era, and sets a benchmark 

for the interpretation of Article 19 in an increasingly networked and participatory society. 

RELEVANCE OF THE STUDY 

 

Situating the Study in Contemporary Digital Governance: The present study is situated within 

ongoing debates on digital governance, misinformation, and online censorship. Rapid technological 

developments have created expansive platforms for communication, allowing ideas to circulate 

globally in real time. While these innovations enhance participation and democratic deliberation, they 

also raise complex regulatory challenges. Instances of online harassment, fake news, and politically 

motivated digital campaigns highlight the tension between preserving free expression and maintaining 

social order. Analysing landmark cases such as Shreya Singhal is essential to understand how 

constitutional principles can guide policy and lawmaking in this evolving landscape. 

 

Jurisprudential Understanding as a Safeguard Against Authoritarianism: A jurisprudential 

understanding of free speech is crucial to resist authoritarian tendencies in the digital era. Vague or 

overbroad laws can empower the State to suppress dissent, target critics, and control narratives. By 

studying the reasoning and frameworks established in Shreya Singhal, scholars, policymakers, and legal 

practitioners gain insight into the standards required to evaluate digital speech laws. Recognizing the 

distinction between legitimate restrictions and arbitrary censorship allows citizens and institutions to 

uphold individual liberties while preserving democratic accountability. The study emphasizes that 

constitutional safeguards serve as a bulwark against the misuse of state power in cyberspace. 

 

Relevance in Light of Recent Regulatory Developments: The relevance of this study is 

heightened by recent regulatory developments, including the Information Technology Rules, 2021, 

which impose obligations on intermediaries for content moderation and online surveillance. 

Understanding the jurisprudential contours of free speech aids in interpreting these rules, particularly 

regarding intermediary liability, notice-and-takedown procedures, and procedural fairness. The study 
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provides a critical lens to assess whether such measures balance state interests with the rights of digital 

citizens, ensuring that technological oversight does not undermine fundamental freedoms. 

 

Sustaining Democracy Amid Technological Transformation: Finally, jurisprudential clarity is 

essential to sustain democracy amid rapid technological transformation. Digital platforms have 

become primary arenas for public discourse, political participation, and cultural exchange. Legal 

uncertainty can stifle expression, create fear of arbitrary enforcement, and weaken civic engagement. 

The study demonstrates that grounding digital governance in constitutional morality, legal certainty, 

and proportionality ensures that democratic principles are preserved, even as society navigates the 

challenges of the networked age. 

COMPARATIVE JURISPRUDENCE & INTERNATIONAL 

JURISPRUDENCE 

 

The United States Model: First Amendment Absolutism: The jurisprudence of free speech in the 

United States offers a libertarian framework that emphasizes the protection of individual expression 

against state interference. The First Amendment guarantees that “Congress shall make no law… 

abridging the freedom of speech or of the press.” The U.S. Supreme Court has interpreted this 

provision broadly, favoring minimal restrictions on speech. In Brandenburg vs. Ohio (1969), the Court 

established a key test for incitement. It held that speech advocating violence or unlawful conduct can 

only be restricted if it is directed to inciting imminent lawless action and is likely to produce such 

action. This high threshold protects robust debate and dissent, ensuring that unpopular opinions 

cannot be criminalized merely for offending public sensibilities. The libertarian model prioritizes 

individual autonomy and the marketplace of ideas over collective considerations, reflecting a legal 

culture deeply rooted in skepticism of governmental authority. 

 

The European Model: Proportionality and Balancing: In contrast, European jurisprudence under 

the European Convention on Human Rights (ECHR) emphasizes proportionality and balancing. 

Article 10 of the ECHR guarantees freedom of expression but allows restrictions that are “necessary 

in a democratic society” for purposes such as public safety, prevention of disorder, or protection of 

the rights of others. Courts in Europe engage in a balancing exercise, weighing individual liberties 
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against societal interests. The proportionality principle ensures that restrictions are narrowly tailored 

and justified, fostering social harmony and collective welfare while safeguarding fundamental 

freedoms. The European approach embodies communitarian jurisprudence, prioritizing the stability 

of society alongside individual expression. 

 

United Nations Human Rights Framework: The United Nations Human Rights Committee 

articulates freedom of opinion as a foundational human right. General Comment 34 on Article 19 of 

the International Covenant on Civil and Political Rights (ICCPR) states that restrictions on expression 

must be prescribed by law, serve a legitimate purpose, and be necessary and proportionate. The 

Committee emphasizes that freedom of expression includes the right to seek, receive, and impart 

information through any media, including digital platforms. This global standard highlights the 

universality of free expression and reinforces the principle that online speech cannot be arbitrarily 

restricted. It also underscores the role of judicial oversight in preventing abuse of executive or 

legislative discretion. 

 

Jurisprudential Contrasts and Synthesis: Comparative analysis reveals distinct jurisprudential 

approaches across jurisdictions. The U.S. model reflects libertarian jurisprudence, focusing on the 

protection of individual expression against state intrusion. European law demonstrates communitarian 

jurisprudence, balancing individual liberties with social cohesion and public order. India’s 

constitutional jurisprudence, as exemplified in Shreya Singhal, develops a constitutional-moral 

framework. This approach combines the protection of individual dignity and liberty with the 

requirement that restrictions align with constitutional morality, proportionality, and procedural 

fairness. Indian law thus synthesizes elements of both models, creating a uniquely calibrated system 

that recognizes the moral and democratic dimensions of speech while accommodating the interests of 

society. 

 

Reno vs. ACLU: An American Analogue to Shreya Singhal: The Supreme Court of the United 

States in Reno vs. ACLU (1997) addressed vague and overbroad online speech laws. The Court struck 

down provisions of the Communications Decency Act, noting that the law’s language was imprecise 

and created a chilling effect on online expression. It emphasized that the Internet represents a critical 

medium for political debate and communication and that freedom of speech in digital spaces must be 

rigorously protected. Reno serves as a significant analogue to Shreya Singhal, as both cases confront 
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the challenges of regulating online content in a rapidly evolving technological environment. Both 

judgments highlight the necessity of clarity, proportionality, and the protection of individual rights in 

cyberspace, and both reinforce the principle that vague legal norms cannot justify arbitrary censorship. 

 

Implications for Indian Digital Jurisprudence: Comparative and international jurisprudence 

provides a broader perspective on India’s digital free speech framework. While U.S. law emphasizes 

minimal restrictions and European law emphasizes societal balance, India adopts a constitutional-

moral approach. Shreya Singhal reflects this synthesis by invalidating vague laws while upholding 

proportionate restrictions under Sections 69A and 79. International standards, such as the ICCPR, 

reinforce the normative foundation for Indian courts to scrutinize digital speech laws, ensuring that 

legislative and executive actions remain consistent with human rights principles. Comparative analysis 

clarifies that Indian jurisprudence is both context-sensitive and principled, adapting global insights to 

the domestic constitutional and social landscape. 

JURISPRUDENTIAL AND CRITICAL COMMENTARY 

 

Philosophical Underpinnings of the Judgment: The Supreme Court’s judgment in Shreya Singhal 

aligns with multiple philosophical and constitutional doctrines that emphasize individual liberty and 

moral reasoning. It resonates with John Stuart Mill’s liberty principle, which holds that speech should 

only be restricted when it causes tangible harm to others. By distinguishing between discussion, 

advocacy, and incitement, the Court operationalized Mill’s theory in the digital context. The judgment 

also reflects Rawlsian notions of fairness and justice, particularly the principle that laws must treat all 

individuals and all forms of expression equally, without subjective bias or arbitrary preference. 

Furthermore, the decision embodies Dr. B.R. Ambedkar’s concept of constitutional morality. It 

reinforces that the legitimacy of legal norms derives from their alignment with the ethical principles 

enshrined in the Constitution, rather than the preferences of majorities or executive convenience. 

 

At the same time, the judgment rejects Benthamite utilitarianism and the command theory of 

sovereignty, which justify laws based on the aggregation of perceived social utility or the directives of 

the State. Section 66A, grounded in subjective notions of offensiveness and annoyance, represents a 

Benthamite framework that prioritizes collective comfort over individual freedom. By striking down 
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the provision, the Court affirmed that law must be constrained by moral and constitutional standards 

rather than merely by executive discretion or utilitarian calculations. 

 

Relevance of the Hart–Fuller Debate: The Hart–Fuller debate on the relationship between law and 

morality provides an important lens to understand the jurisprudential significance of the judgment. 

Fuller’s perspective emphasizes that the internal morality of law requires clarity, generality, and 

congruence between rules and their enforcement. Section 66A failed these criteria, being vague, 

overbroad, and unpredictable. Hart’s positivist view might recognize the law as valid because it 

emanates from a sovereign source, but the Court’s reasoning demonstrates that constitutional law in 

India incorporates a Fullerian moral dimension. Legal norms must be intelligible, predictable, and 

aligned with justice to ensure that the rule of law is respected. The judgment thus bridges the Hart–

Fuller divide by acknowledging the validity of law while insisting that its moral and constitutional 

content is paramount. 

 

Engagement with Scholarly Critiques: The judgment has attracted diverse scholarly commentary. 

Some critics argue that the Court engaged in excessive judicial activism, effectively rewriting the law 

and encroaching on the legislative domain. They contend that policy choices regarding cyber 

regulation should remain within the purview of Parliament. Conversely, many scholars view the 

decision as a foundational act of “digital constitutionalism,” where the judiciary exercises a legitimate 

moral check on State power. By scrutinizing vague cyber laws, the Court reinforces the idea that rights 

in digital spaces must be protected proactively, ensuring that technological change does not erode 

fundamental freedoms. 

 

Dworkin’s Concept of Rights as Trumps: The judgment can also be analysed through the lens of 

Ronald Dworkin’s concept of rights as trumps. Freedom of expression is treated as a moral and 

constitutional right that outweighs collective convenience or administrative ease. Even if restricting 

certain speech could prevent discomfort or minor disturbances, the Court held that individual liberties 

cannot be subordinated to expedient considerations. This approach prioritizes moral reasoning over 

utilitarian calculus and asserts that constitutional rights form the highest standard against which 

legislative and executive action must be measured. 
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Jurisprudential Shift: From Administrative Control to Constitutional Conscience: Shreya 

Singhal case marks a jurisprudential shift in India from administrative control toward constitutional 

conscience. Earlier regulatory approaches often empowered executive authorities to decide the 

boundaries of permissible speech, creating a climate of uncertainty and self-censorship. The Supreme 

Court’s reasoning places constitutional morality, legal clarity, and proportionality at the center of 

adjudication, thereby ensuring that restrictions on speech are justified, specific, and morally defensible. 

This shift reflects a maturing of Indian constitutional jurisprudence, where the protection of rights in 

digital spaces is no longer subordinated to administrative convenience or majoritarian sentiment. The 

case exemplifies the transformation of the law from an instrument of control to an expression of 

democratic values and ethical governance. 

Conclusion 

The jurisprudential discussion of Shreya Singhal reveals its multi-dimensional significance. 

Philosophically, it aligns with Mill, Rawls, and Ambedkar, while rejecting purely utilitarian or 

sovereign-centric approaches. Morally, it emphasizes that law must be clear, predictable, and aligned 

with constitutional values, echoing Fuller’s principles. Critically, the judgment has been debated as 

either judicial overreach or a necessary moral intervention in the digital age. From a rights-based 

perspective, Dworkin’s notion of rights as trumps underscores the primacy of individual freedoms 

over collective convenience. The judgment ultimately signifies a profound shift in Indian 

jurisprudence, extending constitutional conscience into the digital era and ensuring that free 

expression remains a protected and central feature of democratic governance. 

CONCLUSION AND SUGGESTIONS 

 

Reaffirmation of Constitutional Supremacy in Cyberspace: The Supreme Court’s judgment in 

Shreya Singhal reaffirmed the supremacy of the Constitution in regulating cyberspace. By striking 

down Section 66A of the Information Technology Act, the Court sent a clear message that the State 

cannot impose vague or arbitrary restrictions on online expression. The ruling emphasizes that 

constitutional rights extend fully into digital domains, encompassing social media, blogs, and other 

online forums. It underscores the principle that individual liberty and democratic participation must 

guide the interpretation and application of law in the digital age. 
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Jurisprudential Insights: From a jurisprudential perspective, the judgment embodies liberal 

constitutionalism, asserting the primacy of individual rights over technocratic or administrative 

governance. It aligns with the Rawlsian principle of the priority of liberty, which holds that freedom 

of expression is fundamental to justice and democracy. The Court’s reasoning integrates constitutional 

morality with rule-of-law principles, ensuring that restrictions on speech are precise, proportionate, 

and justified. It rejects utilitarian or majoritarian frameworks that permit suppression of dissent for 

the sake of convenience or social harmony. By distinguishing between discussion, advocacy, and 

incitement, the Court provided a sophisticated framework for analyzing permissible limitations on 

digital speech. 

 

Post-Judgment Concerns: Despite the landmark nature of the judgment, practical challenges persist. 

Reports of continued arrests under Section 66A before its formal repeal indicate gaps in awareness 

and implementation. The decision alone cannot safeguard free expression without systemic efforts to 

align law enforcement practices with constitutional principles. There remains a need to ensure that 

both state authorities and citizens understand the boundaries of permissible regulation and the legal 

protections available in digital spaces. 

 

Recommendations for Legal and Institutional Reform: Several reforms emerge from the 

jurisprudential and practical analysis of the case. First, the Information Technology Act and related 

laws must be redrafted to be consistent with constitutional principles. Legal provisions should be 

precise, narrow, and subject to periodic review to prevent misuse. Second, institutional mechanisms 

should be established for judicial oversight of digital laws, ensuring that they remain proportionate, 

just, and in harmony with constitutional morality. Third, law enforcement officers must receive 

systematic training in constitutional interpretation and digital rights to prevent arbitrary or extra-legal 

application of technology-related laws. Fourth, fostering a jurisprudentially literate digital culture 

among citizens is crucial. Awareness programs, civic education, and accessible legal guidance can 

empower individuals to exercise their rights responsibly and challenge unconstitutional restrictions. 

 

Vision for the Future: Shreya Singhal represents a critical turning point in India’s engagement with 

digital freedom. The case illustrates that constitutional values, moral reasoning, and legal clarity must 

guide governance in the information age. The Court’s approach emphasizes that the strength of 
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democracy is measured not by the absence of challenging or dissenting voices but by the protection 

of those voices even when they unsettle authority. In the digital era, the conscience of the Constitution 

must extend through the wires of the Internet, ensuring that liberty, justice, and dignity remain integral 

to public discourse. By integrating legal reform, judicial oversight, and civic awareness, India can 

cultivate a robust digital democracy that respects fundamental rights while addressing the legitimate 

concerns of governance. 

 

 


